" the physician had no reasonable expectation of confiden- .

Attoriney-Client Priviiege- A ,
Employees Cannot Expect Privacy in
E-Mail Using Employers’ Computers

Frivileges can be lost when employees use work c;}mpmﬂ - o
and the employer has reserved ils right i6 access such e-mail - -

RutH E. PILLER
LimcaTioN NEws ASSoCiarE EpIFOR
=mployees who believe their e-mail communications woutd think in most cages, the Angwe
with their attorneys are privileged may actually be waiving pubhshed pohcy, you are deemed to1e
the attorney-client privilege each time they send or receive /
e-mail via computers owned by their employer according
o a growing body of law.

For example, in Scoit v. Beth Israel Medical Center, a
New York trial court recently held that e-mails that a phy51~
cian sent to his personal attorney viaa
computer system owned by his physi-
cian’s employer were not protected by
the atforney-client privilege. The
physician was employed by the defen-
dant hospital, which had an e-mail
policy mandating that computer and
e-mail systems could be used solely
for business purposes and warring
that employees had no expectation of pnvacy in any commu-,
nication that was ereated, recewed, saved, or sent using the
hospital’s computers, . C

The physician argued the e-mails were pnvﬂeged :
because they pertained to ongoing litigation hetween hitn-
and the deferidant hospital. However, in rejeciing the " . 7
physician’s privilege claim, the court stated that the “effect = -
of an employer e-mail policy, such as that of {Beth Israe}}, :
is to have the employer looking over your showlder each
time you send an &-mail. I other words, the otherw1se
privileged communication between [the plamtlff' and hls
personal counsel] would not havé been rade in confldence :
because of the [Beth Isracl] policy” The court added- that -

tiality, because the hospital had published a “no personal =~ 274-75 (20(}6) _avallab}e at %
use” e-mail policy, the hospital reserved the right to moni- * :‘_ Surnmen’SMCB {}2 géf ;
tor all e-mails, and the physician knew of these pohcxes e .
Former Section Chair Gregory . Joseph,
New York City, watns that although lay peo-
ple might perceive séich a rule as unfair,
attorneys should know otherwise, “Wher
you're at worlk, it’s not your computer,” he -
says. “If it’s clearly set out that employers
have to be able to monitor what employees
do . . . then it’s enly logical that means
there is nothing confidential regarding
what employees do using electronie com- .
munications at work.” Article contributed by:
Many employers maintain access to their
emplayees’ workplace electronic communi-

cations because they know they can be held Ruth E. Piller ‘
liable for any wrongdoing by the employee i Attorney at Law i
in the workplace, Joseph notes. “Once the !
access is gramted, the confidentiality is gone” HAYS’ MCCONN’ RICE & PICKERING
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sory Committee on Evidence Rules, says |
that in determining whether an expectation
of privacy exists, a key concern is whether
the employee had reason to know thathis |
employer could review his e-mails. “T° :
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